UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

#-
W UMIVERSITEIT YAN PRETORIA

The knowledge of critical care nurses
regarding legal liability issues
by

ELIZABETH MARIA CHARLOTTA HYDE

A dissertation submitted in fulfilment of the requirements
for the degree of

Magister Curationis (Clinical)

In the

Department of Nursing Science
School of Healthcare Sciences
Faculty of Health Sciences
University of Pretoria

Supervisor: Dr ADH Botha

JANUARY 2006




UNI‘JEES 't OF PRETORIA

&

ﬂ UNIVERSIT IT VAN PRETORIA

% I YA PRETORIA
KN EMENTS

“I will sing of the mercies of the Lord for ever, with my mouth will I make
Rnown Thy faithfulness to all generations” (Psalms 89.1)

| would like to express my sincere appreciation toward the following people and
institutions:

+ My husband, Lennie, for his love, help, motivation, continuous support,
understanding and prayers throughout this study;

4+ My children, Billy, Len, Michael and Nadia, for their love, motivation, constant
support and understanding;

#+ Dr ADH Botha, my supervisor, for her excellent guidance, motivation, support,
remarkable understanding, input and level of commitment - without her guidance
and patience this would not have been possible;

4+ My father, for translating some of the work, and my mother, for all her prayers;

= My late parents-in-law, for emphasising the believe that one can achieve one’s
goals in life by focussing on the Lord;

4+ My family, Ouma Joey and late Oupa Arrie, Rina and Willie, and the rest of the
Hyde, Hahn, Erasmus and Le Roux families, for their continuous motivation and
support;

= My best friends, H Massyn and M Swart, for believing that | would reach my
goal;

4+ Ms MME Todd, for being a role model throughout my nursing career;

4+ Mss Riada van Wyk and Erna Fourie, all other members of the management
team, the nursing personnel of the unit and the rest of the personnel of the hospital
where | am currently working, for their continuous motivation, understanding and
support;

= Management, Central Region, of the specific private hospital group where
phase one of the study was conducted, for their participation;

4+ Management Head Office and Tshwane Region of the specific private hospital
group, for their assistance and support during this study;

4+ Ms H Liebenberg, for the professional editing of the study;

+ All the critical care nurses/students who participated in this study, for their
invaluable contribution.

Lizma Hyde



UNI‘JEHSI'i't OF PRETORIA
YUNIBESITHI YA PRETORIA

&

e

“ UNIVERSITEIT VAN PRETORIA
Qo

DECLARATION

Student number: 9824391

I, Elizabeth Maria Charlotta Hyde, hereby declare that ‘The knowledge of critical
care nurses regarding legal liability issues’ is my original work, and that is has
not been submitted before for any degree or examination at any other
institution. All the sources that have been used have been acknowledged by

means of complete text references and a detailed bibliography.

EMC HYDE DATE



UNIVERSITY OF PRETORIA
TUAIEESIIHI YA PRETORIA

-

e

ﬂ UNHI'ERS'E\?”' VAN PRETORIA
Qo

The knowledge of critical care nurses regarding legal liability
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STUDENT: EMC Hyde

DEGREE: Magister Curationis (Clinical)
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SUPERVISOR: Dr ADH Botha

The aim of this study was to determine the knowledge of critical care nurses
regarding forensic and liability issues in the critical care environment in order to
design an education programme on the topic. A quantitative, descriptive,
contextual research design was used and convenience sampling implemented.
A survey, using a questionnaire as measuring instrument, was conducted
among critical care nurses in selected private hospitals in South Africa. The
response rate was 85%. Validity and reliability of the research was ensured.
The total average percentage achieved by the group of 171 respondents was
38.46%, which was 21.54% below the set competency indicator of 60%. Only
nine respondents achieved a percentage of or above 60%. Results proved that
the respondents required intensive training on the topic. The outline of an
education programme to address knowledge deficiencies regarding forensic
and liability issues in the critical care environment was presented in PowerPoint

presentation format.

Key terms:

Critical care nurse; critical care environment; living forensic patient; forensic and

liability issues; competency indicator.
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CHAPTER 1

ORIENTATION TO THE STUDY

1.1 INTRODUCTION

Since the 21% century, expansive forensic knowledge is required of critical care
nurses worldwide due to the increasing rate of unnatural deaths and the rise in
the medico-legal patient population in the critical care setting. These patients

are also referred to as living forensic patients (Barton 1995:3).

Critical care and trauma units have become forensic domains. Ciritical care
nurses have to deal with forensic patients who are admitted with life-threatening
or acute haemodynamic instabilities. In recent years, critical care and trauma
units have evolved into highly sophisticated and technologically advanced
nursing areas. Specialised knowledge and skills (including forensic nursing
knowledge and skills) are required of critical care nurses and other nursing
personnel working with forensic patients. If holistic patient care is the common
goal, legal aspects, nursing sciences and forensic knowledge should be
integrated. The holistic care of a patient includes the protection of a patient’s

legal, civil and human rights.

As critical care nurses operate primarily within the protective walls of hospitals,
they find themselves increasingly interacting with living forensic patients. The
holistic approach to patient care involves aspects such as legal issues
surrounding patient care in the critical care environment and the prevention of
violence and crime (Lynch 1995:489). A new perspective to holistic patient care
thus includes the mutual responsibility concepts that evolved from interacting
with these patients. The critical care nurse needs advanced and specialised

knowledge of critical care and forensic matters to be able to meet the demands
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of caring for the living forensic patient and their loved ones, and in order to seek

justice for the victim and serve society (Lynch 1995:489).

12 LITERATURE REVIEW AND BACKGROUND TO THE PROBLEM

Curricula of critical care nursing worldwide do not include forensic nursing as a
study field. When the researcher was doing the final year of the clinical nursing
degree in South Africa, a module on forensic nursing was added to the
curriculum. It was an eye-opener to students. They found that forensic

knowledge was widely applied in nursing science and practice.

Thus, forensic nursing, including legal liability issues, is a new and specialised,
but unexplored field in South Africa. It is seen as a unique discipline. The focus,
however, is on investigating cases of sexual abuse, and the manifestation of
forensic nursing in trauma and critical care units is neglected. Because of the
severity of their injuries, victims of assault and violence end up in the trauma
and critical care units. For this reason, these units have become forensic

domains.

The researcher has experienced not only a severe shortage of trained critical
care personnel in critical care units, but also the employment of inexperienced
nurses who are expected to care for critically ill patients. Insufficient knowledge
can lead to patient neglect and malpractice, which in turn lead to medico-legal
court cases. Because of negligence or malpractice, a patient can become a
living forensic patient with legal liability issues, and nurses be placed in a

position where they have to fend for themselves.

Furthermore, when a living forensic patient enters the trauma or critical care
unit, the nurse is often the first person who recognises evidence of a crime.
Identifying and gathering evidence correctly can lead to the conviction of an

assailant and the prevention of crime.
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The call worldwide is for health sectors to take responsibility and to become
involved in crime investigation and prevention, as is reflected in the South
African government’'s National Crime and Prevention Strategy that was
discussed in Kimberley in 1998 (Els 2003).

When living forensic patients are nursed (and legal liability issues involved),
factors of importance are: consistency (recognition of evidence and
comprehensive data documentation); competency (proper collection and
preservation of evidence); and credibility (performance as an expert witness

and a member of a multi-disciplinary team).

The healthcare sector and the law often become entangled during critical
moments when patient care supersedes the concern for social justice. With the
focus on life-saving measures, crucial evidence can be destroyed. Usually,
critical care nurses are the first people to see the patient, talk to the family,
handle the patient’s property and deal with laboratory specimens. These nurses
must be proactive in recognising patients with liability related injuries (Lynch
1995:489). While upholding the principles of nursing care, the legal rights of the

victim/patient remain important.

Collecting evidence is important but secondary to life, health and safety. Efforts
made by nurses on a patient’s behalf may affect the patient for the rest of
his/her life. It sometimes takes years for a case to come to court. It is almost
impossible for the critical care nurse to have total recall of the course of events.
For these reasons, comprehensive documentation of all nursing observations
and interventions is vital. Critical care nurses should also acquire knowledge

about aspects of criminal justice and the law.

1.3 RESEARCHPROBLEM AND QUESTION

It is unknown whether critical care nurses working in critical care units have
acquired adequate knowledge about legal liability issues in the critical care

environment. This problem is the focus of this study and will be researched. In
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order to obtain an answer to this research problem, the following research

guestion is formulated:

What is the knowledge level of critical care nurses about legal liability issues in

the critical care environment?

14 RESEARCHAIM AND OBJECTIVES

The aim of this study is to investigate the knowledge of critical care nurses

about legal liability issues in the critical care environment.

The objectives of the study are threefold:

e The first objective is to develop a questionnaire based on literature
and the findings of a retrospective patient record audit, which should
point out legal liability issues encountered daily by critical care
nurses in the critical care environment. Thus, data obtained from the
audit, as well as available literature, will be used for the construction

of a questionnaire as measuring instrument.

e The second objective is to measure critical care nurses’ knowledge
of legal liability issues in the critical care environment, using the

guestionnaire as measuring instrument.

e The third objective is to make recommendations based on the results
of the study, including guidelines for an education programme,

regarding legal liability issues relevant to critical care nursing.
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1.5 DEFINITIONS OF KEY CONCEPTS

» Critical care nurse

A critical care nurse is registered with the South African Nursing Council
(SANC) and works in a critical care environment. Working in this environment
does not require the acquisition of a diploma or degree in critical care and
surgical nursing. The terms ‘critical care’ and ‘intensive care’ are used

interchangeably.

> Critical care environment

The critical care environment can be defined as highly sophisticated, modern
and technologically advanced areas in a hospital where patients receive
invasive and non-invasive nursing interventions under the best possible
conditions. Patients, who experience actual or potential life-threatening health
problems and require continuous monitoring and supervision, complex
assessment, invasive and non-invasive interventions, as well as intensive and
vigilant nursing care, are admitted to these areas. (AACN 2002; South African
Society of Anesthesiologists 1999:16.)

» Living forensic patient

According to Cummings (1999:3), cited by Goll-McGee (1999:10), any patient
admitted to a hospital has the potential to become a living forensic patient
because of the interactive role of medicine and the law. Clearly identified living
forensic patients are those with legal liability issues, such as patients involved in
“...sexual assault, domestic violence, nonfatal assaults, physiological and
psychological abuse, suspicious/unrecognized/unidentified trauma, substance
abuse, automobile/pedestrian trauma, medical/nursing malpractice or
negligence (avoidance), police/corrections custody, drug and food tampering,
product liability, anatomical gifts, environmental hazards, illegal abortion

practices, (and) supervised care injuries” (Goll-McGee 1999:11).
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» Competency indicator

It is the level of knowledge that represents competency in an area of
knowledge, in this case legal liability issues. A group of experts involved in the
field of specialisation determine the competency indicator. It is usually set as a
percentage, for example sixty per cent, and those who score at or above this
level are considered competent.

1.6 OVERVIEW OF THE RESEARCH DESIGN AND METHODOLOGY

1.6.1 RESEARCH DESIGN

The research design refers to the researcher’s overall research plan or
structural framework. It spells out the strategies that the researcher plans to
adopt to answer the research question and to develop information that is
accurate and interpretable (Polit, Beck & Hungler 2001:167).

A quantitative, explorative, retrospective study will be conducted. Quantitative
research is defined by Polit et al. (2001:469) as an investigation of a
phenomenon, using precise measurement and a quantification-controlled
design.

The study will be conducted in two phases.

1.6.2 PHASE 1: RETROSPECTIVE AUDIT

Patient records will be studied retrospectively to orientate the researcher as to
specific scenarios of the living forensic patient in the South African context, and
be used to develop similar case scenarios for inclusion in a questionnaire.
Retrospective studies, according to Polit et al. (2001:183), capture events or

behaviours occurring in the past.
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Purposive sampling will be used in this phase of the research. Polit et al.
(2001:239) state that purposive sampling is based on the assumption that the
researcher’'s knowledge of the population can be used to handpick cases to be
included in the sample. In this phase of the research, the population will consist
of all patient records of patients that were admitted over an 18-month period to
a specific critical care unit in the Free State province in South Africa. A sample
will be purposively selected by using a forensic patient list. The cases sampled
will be analysed by doing a patient record audit. The development of the

questionnaire will be based on the findings of the audit.

1.6.3 PHASE 2: SURVEY

The aim of the second phase of the research study is to determine the
knowledge of critical care nurses about the living forensic patient nursed in the
critical care environment. Quantitative research methodology will be used and a
survey be conducted.

A survey is conducted in order to collect information on the actions, knowledge
and opinions of people (Polit et al. 2001:186). In this phase of the research,
data will be collected by means of a self-administered questionnaire that will be
distributed to coordinators in a specific private hospital group. The questionnaire
will include questions about forensic case scenarios and be based on patient
records studied retrospectively. It will be used to measure the knowledge of
critical care nurses regarding legal liability issues in the critical care

environment.

The population involved in this phase of the study will consist of registered
nurses working in critical care units in hospitals of a specific private hospital
group in South Africa. Convenience sampling, a non-probability sampling

method, will be used.
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1.7 SCOPE AND LIMITATIONS OF THE STUDY

The research project will be contextual, as it will be conducted within a specific
hospital group in the private health sector. The findings will pertain to only

critical care nurses working for this hospital group.

1.8 DATA ANALYSIS

In the second phase of the study, data will be analysed, using inferential as well
as descriptive statistics. Polit et al. (2001:343) state that descriptive statistics is
useful for summarising data. Inferential statistics, which is based on the laws of
probability, provides a means for drawing conclusions about a population. The

input of a statistician will be obtained.

19 ETHICAL CONSIDERATIONS

The researcher is bound to maintain the anonymity of participants. To protect
the ethical rights of participants, the protocol will be reviewed by the Research
Ethics Committee of the Faculty of Health Sciences at the University of Pretoria
(UP).

A participant information leaflet will accompany the questionnaire and

completion will be voluntary. Voluntary completion of the questionnaire by the

participants will imply informed consent.

1.10  LAYOUT OF THE STUDY

Chapter 1: Orientation to the study:
This chapter introduces the topic of the study. The research question, as well

as the aim and objectives of the study, is described.
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Chapter 2: Literature review:
This chapter orientates the reader toward legal liability issues and forensic

nursing.

Chapter 3: Research methodology:
The research design and method, population and sampling, the pilot study and
the data collection process, the validity and reliability of the research and ethical

considerations are addressed in this chapter.

Chapter 4: Data analysis:
The data are analysed in detail and the results are visually presented by means
of figures and tables.

Chapter 5: Conclusions, recommendations and limitations of the study:

This chapter includes the conclusions drawn from the data analysis, the
limitations of the study, as well as recommendations for further research and
critical care practice. The researcher will also reflect on the aim of the study

and the course of events during the research.

1.11 CONCLUSION

By investigating the level of knowledge of critical care nurses regarding legal
liability issues and forensic nursing, the extent of a knowledge deficit, if any, can
be identified. The results of the data analysis can be used for the development
of an education programme on forensic nursing and liability management. Such
a programme should integrate relevant aspects of nursing, law and forensic
sciences. Competency in forensic nursing could assist critical care nurses in

assessing and managing the living forensic patient.
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CHAPTER 2

LITERATURE REVIEW

2.1 INTRODUCTION TO THE HISTORY OF FORENSIC NURSING

The International Association of Forensic Nurses (IAFN) was established in
Minneapolis, Minnesota (United States of America - USA), in 1992 when 70
nurses gathered for the first national convention on sexual assault. The
delegates’ mission statement declared their willingness to devote their energy
and resources to develop a forensic role that would have a great impact on the
future of not only forensic science but also the healthcare profession.

By 1998, the association’s New Jersey chapter alone has grown to 1,500
members. Worldwide members specialise and work in diverse fields of forensic
nursing, such as domestic violence, child and elder abuse, as well as

emergency, trauma, and critical care (Courson 2003:1).

In 1998, following a congress on the South African National Crime Prevention
Strategy in Kimberley, Dr Els, a leading forensic pathologist from Bloemfontein,
made contact with Virginia Lynch, leading forensic nurse consultant in
Minnesota (USA). Virginia Lynch is one of the founders or architects of forensic
nursing. With her assistance and input, a Sexual Assault Nurse Examiner short
course was introduced in South Africa. In 2002, the University of the Free State
(UFS) trained the first forty nursing students in forensic nursing. By 2003,

nineteen of them were working as sexual assault nurse examiners (Els 2003).
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2.2 INTERACTION WITH PATIENTS WITH LEGAL LIABILITY ISSUES

The South African nurse, who is working in a critical care environment, often
interacts with patients with legal liability issues. Critical care nursing is that
specialty within nursing that deals with human responses to life-threatening
crises and problems. Worldwide trauma is recognised as a major public health
problem. In rendering emergency and intensive care, critical care nurses have
a unigue opportunity to contribute to forensic science. With respect to both the
living and deceased patient, the trauma and critical care nurse can play a

significant role in the investigation of crime and in subsequent legal processes.

However, only if nurses were knowledgeable about intensive care nursing,
traumatology and forensic matters, could they be part of the holistic approach
and solution to liability related problems encountered in critical care units. A
sudden admission due to violence is a common occurrence in the critical care
unit. Patients with critical injuries end up in the critical care environment
because of their acute state; therefore, the clinical goal is to save lives. When a
patient dies, an investigation is conducted to rule out the possibility of an
unnatural death. In such instances, critical care nurses are expected to
integrate their knowledge of nursing science with their knowledge of forensics or

legal liability issues.

A holistic approach to care is important and critical care nurses have to ensure
that patients and their families receive optimal care (AACN 2002:1-3). As stated
above, critically ill patients admitted to critical care units have life-threatening or
potentially life-threatening health problems. These patients are vulnerable and
unstable, and require continuing monitoring and supervision, complex
assessment, vigilant intensive nursing care and technology intervention that is
considerably sophisticated (South African Society of Anesthesiologists 1999:24,
25).

In order to care for traumatised, critically ill patients and their families in a highly
mechanical and technological environment, critical care nurses need

specialised knowledge, skill and experience. They have to demonstrate a high
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level of independence, critical-thinking ability and problem-solving skill. They
need specialised knowledge about managing clinical problems. Their abilities,
knowledge and experience enable them to perform nursing tasks such as taking
patient histories, doing risk appraisals, interpreting diagnostic tests, assessing
patients, forming nursing diagnoses, planning and implementing nursing care
and evaluating outcomes. These nurses should also be able to use
sophisticated modern technology for invasive and high intensity interventions.

In addition, due to the vulnerability and instability of their patients (and feelings
of vulnerability and insecurity experienced by family members), the critical care
nurse has to act as patient advocate to promote the healing of the patient. As
patient advocate, the critical care nurse respects the basic values, rights and
beliefs of the patient. The nurse liaises with healthcare professionals within the
multidisciplinary team and the patient’s family on the patient’s behalf (AACN
2002:1).

Against this background, forensic nursing has emerged as a nursing specialty
that focuses on the forensic aspects of health care. Forensic nursing knowledge
combines with the bio-psychosocial education of the registered nurse in the
scientific investigation and/or treatment of victims and perpetrators of violence,

criminal activity, and traumatic accidents (AACN 2002:1-3).

Nurses are challenged to share responsibility with the legal system to augment
the resources available to patients with liability related injuries, crime victims,
and perpetrators or suspects in police custody. This represents a new
perspective in the holistic approach to liability issues surrounding patient care in
the critical care environment (Lynch 1995:489). Through an integrative practice
model, disciplines of nursing science, forensic science and criminal justice are
united in the common goal of protecting the victim’'s legal, civil and human

rights.

The scientific knowledge base of forensic nursing emerged from theories of
nursing, forensic science, criminal justice, police science and legal studies. As a

public service profession, nursing has a responsibility to maintain standards of
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practice while caring for victims of human violence (Lynch 1995:491). According
to the Scope of Practice of a registered nurse, there must be “... co-ordination
of the health care regimens to provide for the patient by other categories of
personnel” (South Africa 1978).

Critical care nurses operate primarily within the protective walls of the hospital.
However, they find themselves increasingly interacting with unfiltered living
forensic patients who enter the critical care unit. Critical care nurses’
responsibilities have always included activities that may involve future court
testimony, evidence collection, crisis intervention, death notification, and the
pursuit of anatomical gifts or organ donation. Forensic nursing has added a new
dimension to the nursing process that includes the involvement of nurses in
public or legal proceedings. The possibility of public or legal proceedings should

always be kept in mind when the nurse assesses the living forensic patient.

The ‘suspiciousness factor’, i.e. the ‘what, how and why’ or the mechanism of
injury that necessitated the living forensic patient’s admission to the critical care
unit, must be considered. The nurse’s clinical assessment of the patient and the
patient’s psychosocial and medical history may convince the critical care nurse
to identify the patient as a ‘forensic patient’ and to activate the judicial system
(Winfrey & Smith 1999:7).

While managing patients with legal liability issues (and the families of these
patients), critical care nurses are in a position to act as patient advocate. The
Scope of Practice of registered nurses states it is the responsibility of the nurse
to provide effective patient advocacy so that the patient can obtain the health
care that s/he needs (South Africa 1978). Critical care nurses have to consider
ethical issues on a daily basis. Some of these are restraining orders, living wills
and ‘do not resuscitate’ orders. These ethical considerations also constitute
legal liability issues. Forensic and critical care nurses are driven by the

obligation to protect the patient’s civil, human, medical and legal rights.

The Scope of Practice further states that nurses should provide care for the

dying patient, and take care of a recently deceased patient (South Africa 1978).
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Forensic patients or patients with legal liability issues, due to their injuries, often
die despite receiving specialist medical care in the unit. It is often the
responsibility of the critical care nurse to inform the family that their loved one
has died. In cases where forensics are involved, for example when a
postmortem is requested, the critical care nurse plays a significant role in

minimising emotional trauma.

2.3 THE CRITICAL CARE UNIT AS FORENSIC DOMAIN

Any clinical setting becomes a forensic area when a legal liability issue is at
stake. The victim of a hit-and-run accident is an example of a living forensic
patient, as this patient’s medical records could serve as evidence before a court

of law at a later stage.

Critical care nurses are responsible for keeping accurate records. According to
a press release by the Medical Research Council (MRC) in South Africa,
pedestrians accounted for nearly forty per cent (40%) of all transport related
deaths in 2001. Two-thirds of these victims had consumed alcohol. Drivers
accounted for fourteen per cent (14%) of all transport related deaths and had
the next highest alcohol-relatedness. About half of them were under the
influence of alcohol. (MRC 2003a.) When one of these patients enters the
trauma unit in either a provincial or private hospital, a police officer may request
a registered nurse to take a blood sample from the patient (Muller & Saayman
2003:42; South Africa 1977).

In South Africa, a high rate of domestic violence is found, as well as assault,
child abuse, depression, retrenchments and unemployment, farm attacks (that
are on the increase), attempted murder, attempted suicide, and substance
abuse. Unnatural deaths, owing to homicide, firearm accidents and knife
wounds, need to be investigated. According to an MRC press release, firearms
were the leading cause of unnatural deaths in South Africa in 2001. Cape Town
residents were fifteen per cent (15%) more likely to be victims of homicide in
2001 than in 1994. (MRC 2003b:1.)
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According to the Domestic Violence Act (Act no. 116 of 1998), a registered
nurse is legally obliged to report any suspected abuse or molestation in
domestic violence cases (Suid-Afrika 1998). Section 42 of the Child Care Act,
Act no. 74 of 1983, states that a registered nurse must report any child abuse or
molestation in order to protect the child from maltreatment, neglect or abuse. A
dentist, medical practitioner, nurse or social worker who contravenes this

provision commits an offence. (South Africa 1983.)

Not only victims of crime but also victims of critical incidents in the hospital may
become forensic patients. For example, if an anaesthesia-related death occurs
in the critical care unit minutes after the patient has been received from the
operating theatre, the hospital or individual health practitioners may be held
liable. Preservation of evidence is vital in the case of any unexpected death of
this kind. Careful documentation of circumstances surrounding the death and
the patient's documented medical history may provide the basis for a decision
on the cause of death. Nurses and nursing records serve as vital link between

the victim, police and medical examiner (Lynch 1995:489).

Organ donation is a vital link to life and can transform a tragic loss into a
positive outcome. Knowledge of the legal framework of organ donation and
brain death criteria are essential. If a potential organ donor is declared brain
dead, the critical care nurse may approach the patient's family about organ
donation, but at the same time the nurse should provide emotional support
(Lynch 1995:498).

24 RECOGNISING PATIENTS WITH LEGAL LIABILITY ISSUES

Victims of violence, including domestic violence, and victims of physical, sexual
or emotional abuse, or neglect, whether they are children, adults or senior

citizens, can be recognised as patients with legal liability issues.
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24.1 VICTIMS OF DOMESTIC VIOLENCE

2.4.1.1 Definition of domestic violence

According to Ellis (1999:40), domestic violence can be defined as a pattern of
coercive behaviour in an intimate relationship of the past or the present. The
behaviour of one person is controlled through humiliation, intimidation, fear,

and/or intentional physical, emotional, social, financial or sexual injury.

2.4.1.2 Physical manifestation of domestic violence

According to Walker, quoted by Hoyt (1999:27), four categories of physical
injuries that reflect various mechanisms and degrees of injury severity in

domestic violence are described. These categories are:

e Serious bleeding injuries, including wounds that require suturing;

e Bleeding and malfunctioning of internal organs caused by internal
injuries;

o Skeletal damage, such as cracked ribs and vertebrae, skull fractures
and pelvic fractures, as well as broken jaws, arms and legs; and

e Burn wounds inflicted by means of lit cigarettes, hot appliances,
stoves, irons, acids, and scalding liquids.

The location of the injury may indicate whether the injury were intentional or
unintentional. Physical findings that belie a statement on the cause of injury is
one of the earliest indicators that abuse has occurred. The nurse should

consider the cause to be domestic violence until proven otherwise.

2.4.1.3 Psychological manifestation of domestic violence

Battering syndrome due to domestic violence is marked by physical assault
followed by increased general medical and emotional problems. Depression,
anxiety, and drug and alcohol abuse are frequently associated with this
syndrome. Victims of domestic violence are at risk of committing suicide. The
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victim may exhibit signs of shame, embarrassment and fear, particularly if the

abusive partner is present at the time of interviewing.

24.2 VICTIMS OF CHILD ABUSE

2.4.2.1 Definition of child abuse (general)

An abused child is any child who sustains non-accidental injuries because of
acts or omissions on the part of the parents or guardians of which there is no
‘reasonable’ reason. Meadows, cited by Clark (1996:841), mentions that a child
can be considered abused if s/he is treated in a way that is unacceptable in a

given culture at a given time.

2.4.2.2 Definition of sexual abuse of a child

According to Knight (1997:128), the sexual abuse of a child can be defined as
the involvement of a dependent, developmentally immature child or adolescent
in sexual activities they do not truly comprehend, to which they are unable to

give informed consent or which violate social taboos or family roles.

The sexual abuse of children are increasingly recognised as an area of concern
in paediatric nursing care, and the paediatric critical care nurse is at a distinct
advantage to recognise the sexually abused child. Due to the unique close
relationship that often develops between the paediatric critical care nurse and
the traumatised child, the nurse has the opportunity to act as patient advocate.
Integration of nursing and forensic knowledge is a vital component of the holistic
approach to patient care, and, as stated in Section 2.2 of the Scope of Practice
of the registered nurse (South Africa 1978), this approach includes effective

patient advocacy.
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2.4.2.3 Definition of physical abuse of a child

The physical abuse of a child involves a physical injury that is purposefully or
intentionally inflicted on a child by a person such as a parent, caretaker or
stranger. Shaken baby syndrome (SBS) is caused by vigorous shaking of an
infant held by the chest, shoulders or extremities. It can result in intracranial and
intraocular haemorrhages, with no evidence of external trauma. A significant
number of cases of head trauma in infants and young children are a direct result
of SBS. Many SBS cases result in death and many go unrecognised because of

the absence of external injuries. (Fulton 2000c:43-50.)

2.4.2.4 Definition of child neglect

Insufficient nourishment, supervision, medical care, clothing, shelter, comfort
and stimulation, as well as abandonment of the child, are forms of child neglect
by the parent or caregiver. Thus, child neglect can be defined as failure to
provide the child with the necessities for the child’s health and development.
(Clark 1996:841.)

2.4.2.5 Definition of emotional abuse of a child

Emotional abuse of a child refers to the intentional use of language or attitudes
or behaviours to damage the self-image of the child. It includes mental cruelty
such as terrorising the child or rejection. This compares to emotional neglect,
which occurs when the child does not receive affection or guidance from his or
her parents. (Clark 1996:841.)

2.4.2.6 Definition of child abuse by chemical substance

Chemical substance abuse, also known as non-accidental poisoning, is
applicable to cases of child poisoning. This involves the deliberate, concealed
administration of a toxin to a child. (Clark 1996:854.)
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2.4.2.7 Definition of Minchhausen syndrome by proxy

According to Fulton (2000b:35), Asher coined the term Minchhausen syndrome
by proxy (MSBP) in 1951, to describe a disorder in which the patient presents
with elaborate fictitious symptoms of an acute illness. In MSBP, the caregiver
fabricates or induces illness in another younger individual. Children up to the
age of two years are usually the victims. The perpetrator's behaviour is reckless
and without regard for the child’s welfare. Deliberate poisoning with drugs and
even table salt can produce a broad spectrum of symptoms, including metabolic
disturbance, lethargy and seizures. MSBP is mostly a disorder of parenting. It is
an unusual form of child abuse. Early recognition is the key to decreasing the
mortality and morbidity associated with this syndrome. (Fulton 2000b:35-42)

2.4.2.8 Signs of child abuse

The child may suddenly develop new anxieties, such as phobia of the dark, or
of being alone or sleeping alone in a room. There may also be regression in
terms of developmental milestones and feelings of insecurity related to family,
friends or men. Other changes in behaviour are loss of appetite, irritability and
sleep disorders. The child may refuse to stay with specific people or avoid going
to once favourite places. Further changes in behaviour include masturbation,

clinical depression and attempted suicide. (Mller 1997:30-39.)

Sexualised behaviour becomes obvious, including adult sexual act imitation,
compulsive masturbation, knowledge of sex (beyond peer level) and seductive
behaviour toward adults and peers (Clark 1996:841). Changes in the
relationship with the parents may include overprotective behaviour by the child
toward the parent on the one hand and threats to run away from home on the

other.

Child abuse is a huge problem that requires intervention by medical and other
experts. The findings of a physical examination form only a small part of the
diagnosis, because physical findings can be minimal or absent (Knight
1997:128).



UNIVERSTTY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

e

ﬂ UNIVERSI IT VAN PRETORIA
Qo

2.4.2.9 Physical indicators of child abuse

Although physical clinical indicators of child abuse can be minimal, they do form
a vital part of the diagnosis of the sexually abused child. As it is important to
avoid inflicting further psychological trauma on the child, the examination of the
child has to be conducted by an experienced examiner. Physical indicators
related to the renal and reproductive systems are urine tract symptoms, such as
frequency or diuria, urgency, retention, and recurring urine tract infections.
Vaginal discharges, bleeding, rectal bleeding and discomfort when walking or

sitting are also some of the physical findings (Clark 1996:841).

Attention should also be given to skin injuries, such as bruises, burns and bite
marks. The appearance of bruising on and/or laceration of the frenula, such as
the frenulum of the upper lip, should be noted. Bruising is a cardinal sign and
should always arouse suspicion among healthcare workers. Bruises, such as
‘sixpence’ bruises caused by fingers and multiple bruises of different ages, may

also indicate child abuse.

Prominent human bite marks can also be present in the abused child. It is
therefore important that proper history taking accompanies the physical
examination of the child. Bites occurring in child abuse are often inflicted by the
mother. Bites from other children or domestic pets must be excluded through

bites differentiation.

Eye injuries can include retinal and subconjunctival bleeding or bleeding into the
fluid in the eyeball, as well as retinal and lenticular detachments (Knight
1997:127).

Skeletal lesions often provide evidence of child abuse. Head injuries are the
most frequent result of child abuse and, when non-fatal, may result in severe
permanent neurological disability. In fatal child abuse, a skull fracture is often
present. Cerebral oedema and diffuse axonal damage are often present, even
when no meningeal haemorrhage exists. When the infant is thrown against a

floor or hard surface, a skull fracture may occur. This is also the most common
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cause of a skull fracture in a child (Knight 1997:127). Other fatalities occur as a
result of SBS. Injuries resulting from the violent shaking of an infant include
injuries of variable presentation, such as subdural and retinal haemorrhages
(Knight 1997:126) and injuries to the intestine, mesentery and liver. The liver

can rupture because of frontal blows or due to prodding by adult fingers.

Burn wounds caused by hot irons are often found on a child’s hands, buttocks
or legs. Cigarette burns are usually circular or triangular and appear pink or red
when they are fresh. Burn wounds caused by hot water are sometimes

indicated by a waterline.

Typical fractures resulting from child abuse are ‘necklace’ fractures of the ribs,
greenstick fractures of the long bones, loosening of epiphyses and wedge-
shaped fractures (Clark 1996:843).

The general aspects of child abuse are beyond the scope of this study.
However, according to Knight (1997:127), the true parents or guardians of an
abused child are mostly the culprits. Very often the offender is the male

guardian, the mother’s consort.

In chemical substance abuse, in an effort to gain the attention of her consort, it
is often the mother who is trying to make the child ill. The initial diagnosis is very
difficult, as the varying symptoms are non-specific. The condition of the child
tends to improve with hospitalisation, but relapses can occur. These relapses
are often associated with parental visits or discharge from hospital (Fulton
2000a:26-9).

24.3 VICTIMS OF ELDER ABUSE

2.4.3.1 Definition of elder abuse

White (2000:20) describes elder abuse as any intentional action or lack of

action that will cause harm to elderly persons. The American Medical
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Association estimates that one in four older persons have experienced some

form of abuse or neglect.

The Older Americans Act recognises three categories of elder abuse, namely:
physical, emotional and financial neglect. The National Center on Elder Abuse
in the USA adds another three aspects: self-neglect, sexual abuse and

miscellaneous.

Elder abuse is an underreported problem, not only from a medical perspective
but also from the perspective of the victim. Alcohol and drug use, as well as
financial and emotional dependence, seems to be leading causes of elder
abuse.

2.4.3.2 Characteristics of elder abuse

Physical abuse caused by acts of violence can result in pain, injury, impairment
or disease. Pushing, striking, slapping or smacking, force-feeding, incorrect
positioning, improper use of restraints or medications, and sexual coercion or

assault result in physical abuse.

Physical neglect of older people is characterised by failure of the caregiver to
provide for optimal functioning or to avoid harm. Withholding health care,
including adequate meals or hydration, physical therapy or hygiene, is also a
characteristic of physical neglect. Other forms of abuse can also occur, such as
psychological abuse, psychological neglect, financial abuse, and financial or
material neglect (White 2000:20).

2.5 WOUND CHARACTERISTICS

2.5.1 DEFINITION OF WOUNDING, INJURY AND TRAUMA

In the medical environment, the terms ‘wound’, ‘injury’ and ‘trauma’ (meaning

injury) are used synonymously, but in legal documents these terms have the
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more exact definition of ‘a wound’. A wound is damage to the tissues of the
body caused by physical factors like mechanical injury, thermal injury,
barotraumas, injury due to ionic beams and ultrasound injury. Chemical factors
that cause a wound include factors like external contact, ingestion, inhalation or

aspiration, as well as parenteral and rectal contact (Knight 1997:45).

Wounding capability refers to the quality of kinetic energy, the duration of the
force and the behaviour of the object at the time of impact. Patterns of injury
are recognised through observation. By reflecting on the injuries inflicted on a
patient and by backtracking one’s thoughts, one might be able to see a pattern

and predict injuries.
Injuries are divided into two main groups, namely:
e Blunt trauma: Abrasions, contusions and lacerations.

e Sharp trauma: Incised wounds and stab wounds.
(Knight 1997:45.)

2.5.2 RECOGNITION OF WOUNDS AND WOUND CHARATERISTICS

Wound characteristics may be the determining factor in an investigation of
undiagnosed trauma, and the description and identification of wounds can lead
to the conviction of the perpetrator/s in a court of law. Nurses, therefore, should
be knowledgeable about the types of injury resulting in wounds in patients with
legal liability issues and be familiar with the appropriate terminology. Failure of
nurses to recognise and describe the injuries of victims benefits only the
perpetrators who sometimes use lack of knowledge of nurses as a defence
strategy in the courtroom. The nurse appears unprofessional and serious crime

may go unpunished (Lynch 1995:495).

The responsibilities of the critical care nurse include recognising and preserving
evidence, and maintaining the chain of custody of evidence (refer to 2.8).

Injuries of patients must be properly assessed and documented, because
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injuries that indicate abuse may only surface at a later stage during the patient’s
hospitalisation. Documentation about the assessment of the patient’s injuries
should be written and presented in such a manner that it would be acceptable in
a court of law. Forensic photography will complement and add to the value of
documentation that serves as evidence in a law court or legal case (Hoyt
1999:19; Lynch 1995:496).

Rules of the SANC, setting out acts or omissions in respect of which the council
may take disciplinary steps, state that all registered nurses have to keep clear
and accurate records of all actions which they perform in connection with a

patient (SANC 1978). Meticulous documentation is therefore essential.

2.6  RECOGNITION OF EVIDENCE

Hoyt (1999:19) states that evidence recognition is important to the critical care
nurse, as s/he nurses victims of violence and abuse in the critical care
environment. From these patients, or their visitors, evidence can be collected.
When this evidence is used in legal proceedings or when the evidence leads to
the identification and conviction of the perpetrator/s, the cycle of violence may
be interrupted. Evidence may be tangible or intangible, and includes what one
hears, smells, sees, and touches. With proper evidence recognition, collection
and preservation, the critical care nurse can be an outstanding patient

advocate.

Mund in Knight (1977:44) presents the following working definition of evidence:
“... anything that has been used, left, removed, altered or contaminated during
the commission of a crime by either the suspect or victim.” Physical evidence
includes specimens of blood and body fluid, hair and fibre, debris, foreign
bodies, fabrics and clothing, scratches, abrasions, bruises, contusions, tears,

and lacerations.

Non-physical evidence recognition involves the skill of separating the injuries

from the story through psychosocial history assessment.
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Often the nurse is the only person ‘in the right place at the right time’. The
nurse, who cares for the patient and interacts with the patient’'s caretakers or
‘loved ones’, is often the only person who can note and document what is seen
and heard. Evidence may not manifest itself until later during the patient’s
hospital stay (Hoyt 1999:19).

Recognition of evidence is especially applicable in the following cases:

e Medico-legal cases: These are treatment situations with legal
liabilities.

e Death cases: Death is suspicious or due to crime-related injuries.

e Accidents: It is not always possible to predict the medico-legal
liabilities that will result from an accident. Almost all accidents result
in some type of litigation, either civil or criminal (Lynch 1995:492).

2.7 EVIDENCE COLLECTION AND PRESERVATION

Law enforcement officers struggle to safeguard evidence during medical
interventions. In a life-threatening situation, the primary clinical goal is to
maintain haemodynamic stability. Thus, when the living forensic patient is in a
life-threatening situation, the critical care nurse’s immediate concern is to

stabilise the patient and not to save or collect evidence (Lynch 1995:495).

However, from the moment the living forensic patient enters the trauma or
critical care unit, nurses have to document findings and nursing actions with
great care. Documented data about injuries, assessment findings, vital data

and the management of the patient can serve as evidence in a court of law.

Nurses are often unaware of the existence or potential value of evidence, and
easily overlook or destroy valuable evidence while caring for the patient (Lynch

1995:493). Inappropriate collection of evidence in complex situations may
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obscure important forensic evidence, complicate investigation and place the

nurse at risk for liability (Muller & Saayman 2003:43).

Clothing often forms part of physical evidence and is seen as trace evidence.
Critical care nurses should be knowledgeable about processing of the forensic
patient's clothing and personal property, as their actions may affect the
preservation of evidence. When defects in clothing are closely observed and
examined, and compared to the wounds of the victim, they may provide insight
into the weapon of wounding. Findings in this regard could lead to the
conviction of the guilty person. Handling clothes with care avoids cross-
contamination. Every piece of evidence must be recorded accurately, and be
handed over to the attending law officer and not to family members (Hoyt
1999:19; Muller & Saayman 2003:45).

Non-physical evidence should be included in the assessment or psychosocial
history of the patient.

2.8 CHAIN OF CUSTODY

The chain of custody of evidence refers to the identity of the individuals who
have control or custody over evidentiary or potentially evidentiary material or the
personal property of a victim or forensic patient. The integrity of all evidence
should be protected, as this evidence could be used in a court of law. The
chain of custody begins with the person who collects the evidence. It is
important that nurses keep the chain of custody as short as possible, because
all the custodians of an item (all ‘links’ in the chain of custody) may be required
to testify in court. At a trial, the authenticity of the evidence, whether it is a
bullet, medical record or photograph, is critical (Hoyt 1999:19). Failure to
maintain the chain of custody renders potentially valuable evidence worthless

because it may get lost or be damaged (Lynch 1995:492).
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29 DOCUMENTING EVIDENCE

Every finding and every action by the critical care nurse should be documented.
The patient's medical record should reflect all assessment findings and all
nursing actions performed. Accurate documentation not only provides the
critical care nurse protection against accusations and prosecution, but also

favours the patient in a court case.

It is the responsibility of the critical care nurse to accurately record all
interactions with the multidisciplinary team and patient, as well as the family and
friends of the patient. Records should be kept throughout the patient’s
hospitalisation. With respect to the living forensic patient, considering the
suspiciousness factor (the what, how and why of the traumatic event),
investigating the problem and seeking solutions constitute a holistic approach to
nursing care (Winfrey & Smith 1999:1). When a patient with legal liability issues
is admitted to the critical care unit, the patient history should be obtained and a
thorough physical examination be performed. The critical care nurse should

document all findings.

In domestic violence cases, documentation should meet the following

requirements:

e Attention should be given to detail, accuracy and objectivity.

e The exact words of the patient should be written down.

e Quotation marks should be used to indicate direct patient statements.

e An accurate narrative description of the appearance and size of wounds
should be included.

e The correct wound terminology should be used.

e All injuries should be charted onto a body map.

e Consent should be obtained for photography, and appropriate
photographs be taken.

e The written, graphical and photographic records should support one

another.
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In a court of law, the patient's medical record can be presented as hard
evidence that a crime has/has not been committed. The outcome of a case may
depend on the accurate and objective presentation of facts and events in the
patient record. Justice for the victim is often determined by the contents of a
medical record (Fulton 2000a:27). Scrupulous documentation protects the
nurse, favours the patient and serves as testimony in a court of law (Goll-
McGee 1999:13).

Beckman (1996:258) provides nurses with the following instructions on how to

record nursing actions and patient data:

¢ Documenting nursing care is as important as providing the actual nursing
care.

e Gaps in a patient record suggest patient neglect.

e The nurse records (and signs for) only the actual nursing care performed
by the nurse.

e Nursing interventions should be recorded only after they had been
performed.

e When a recording error is made, a single line should be drawn through it,
and the word ‘error’ be recorded above this line. This should be initialled,
and the correction be made.

e Any medical record alteration should include the date, time and reason
for the alteration, as well as the signature and title of the person who
made the alteration.

¢ Nursing notations should reveal what the nurse had seen, felt, heard and
done.

e Any aspect of nursing that is omitted by the nurse, along with the reason
for the omission, should be recorded.

¢ All telephonic conversations concerning the care of the patient should be
recorded.

e Extra information can be added at a later stage if necessary, but it should
be headed ‘addendum/late entry’, and the date and time of the entry

should be given.
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2.10 INTEGRATING ETHICAL AND MEDICO-LEGAL CONSIDERATIONS
REGARDING THE LIVING FORENSIC PATIENT IN THE CRITICAL CARE
ENVIRONMENT

When the critical care nurse assumes responsibility and accountability for
individual nursing judgments and actions, the integration of medico-legal and
ethical issues in the critical care environment becomes evident. Active patient
advocacy reflects the nurse’s responsibility and obligation toward the patient. It

incorporates both personal and professional values and standards.

Critical care nurses are confronted with the potential risk of liability for
malpractice on a daily basis. Sophisticated technological innovations in the
critical care environment, the critical condition of the patient and the quick
decision-making process in the unit prevent critical care nurses from gaining
insight into the desires, values and feelings of their patients. This situation can
lead to the violation of patients’ rights.

Various tasks and procedures in the critical care environment, if not performed
with the utmost care, could harm the patient. Because critical care nurses are
the primary caregivers in the unit, they should take reasonable steps to
minimise their chances of being named in a lawsuit (Oosthuizen 2003).
Negligence and malpractice constitute liabilities that are complicated by ethical
issues such as informed consent, living wills and ‘do not resuscitate’ orders.
These liabilities and issues also highlight the relationship between medico-legal
issues, ethical considerations and the living forensic patient. Each liability/issue

will be discussed briefly.

2.11 NEGLIGENCE

Negligence is an unintentional tort, involving a breach of duty or failure (through
an act or omission) to meet a standard of care and causing harm to a patient.
The neglected patient may become critically ill, be admitted to intensive care

and be classified as a living forensic patient.
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2.12 MALPRACTICE

Malpractice is the careless or criminal behaviour by someone with a
professional or official job (Macmillan English Dictionary 2002:867). Medical
malpractice is a professional liability based on negligence. The defendant is
held accountable for breach of duty of care involving special knowledge and
skills. The critical care nurse’s legal duty is to act in a reasonable and prudent
manner, and the standard is that of a critical care nurse with special knowledge
and skills. Evidence used by plaintiffs in negligence or malpractice litigation
means ‘the thing speaks for itself’ and the burden shifts to the defendant to

prove absence of negligence.

2.13 INFORMED CONSENT

Over many years, many people have voiced their concern over issues such as
informed consent, authorisation for treatment, and the patient’s right to accept
or refuse medical treatment. Schloendorff versus Society of New York Hospital,
1914, was an epoch-making case in this regard. The ruling was an adult with a
sound mind has the right to give consent for or refuse treatment. (Thelan,
Davie, Urden & Lough 1998:43.) Valid consent must be voluntary, informed
and obtained. Nurses should be familiar with the state’s informed consent
statute and the individual institution’s policies and procedures for obtaining

informed consent.

Necessity, as defined in medico-legal context, justifies medical interventions in
emergencies. Necessity as defence strategy will be relevant in situations where
the patient is incapable of consenting or where the intervention is performed in
society’s best interest. For example, it would be in the best interest of society if
the public were informed (against a patient's wishes) of a person with a
dangerous communicable disease and the possibility that this disease could
affect a lot of people in a specific area.
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In the case of the human immunodeficiency virus/acquired immunodeficiency
syndrome (HIV/Aids), the patient’s right to confidentiality should be upheld. The
Health Professions Council of South Africa’s (HPCSA'’s) ethical guidelines
specify (New Rules: Rule 12): “...(no practitioner may) divulge verbally or in
writing any information which ought not to be divulged regarding the ailments of
a patient except with the express consent of the patient” (Aids Law Project &
Lawyers for Human Rights 1997). However, health practitioners are also
guided by recent rulings in this regard and situations may arise where
information has to be given. For example, if the partner of an HIV/Aids patient
needs to know the status of the patient, and the patient is ventilated and
sedated or unconscious (in which case the patient is unable to give consent),
the divulgence of information is guided by decisions made in similar cases. In
addition, patient confidentiality and privacy should be weighed against public

safety and justice in a given situation (Cochran 1999:45).

2.14 LIVING WILLS AND ‘DO NOT RESUSCITATE' ORDERS

A living will is a document made by a competent individual. It is directed to
family members and medical personnel and stipulates the type of treatment the
individual wishes to receive if a diagnosis of terminal illness were made. Such a

will may contain a ‘do not resuscitate’ order.

‘Do not resuscitate’ orders present ethical and legal dilemmas, and should be
considered before any decision is made. Hospitals have written policies in this
regard and nurses should familiarise themselves with hospital policies and
procedures. Policies about issues such as living wills and ‘do not resuscitate
orders’ must be written within state laws and judicial opinions (Thelan et al.
1998:42).

Critical care nurses should avoid being implicated in lawsuits because of ethical
dilemmas that occur during crisis situations. A clear understanding of hospital

and state policies, early implementation of the scientific nursing process and a
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holistic approach to patient care could prevent the involvement of critical care

nurses in legal liability issues (Daly 1996a:15).

2.15 THE CRITICAL CARE NURSE AS EXPERT WITNESS AND COURT
PROCEDURES

A nurse who meets the following requirements can act as expert witness in a

court of law:

e Education and training in critical care nursing;

e Knowledge of and experience in critical care nursing; and

e Recognition as an expert in the field of critical care nursing.
(Oosthuizen 2003:51).

The function of an expert witness is to guide the court. The court can be
regarded as a non-specialist that needs the input of an expert in the field.
Confidential information that the professional nurse has obtained during the
examination or management of the patient is not regarded as privileged
information. The expert witness can thus be forced to reveal this information in
court. (Oosthuizen 2003:51,52.)

In a critical care unit, many patients with critical disorders or diseases are
provided with the care required to sustain life. The rate at which these patients
are admitted and discharged varies, but the pace of nursing only increases due
to the high standard of nursing that is expected of nurses and new technological
advances in the critical care unit. A court case can come even after several
years and is often unsuspected. If the critical care nurse cannot recall the
events that occurred, her/his only defence lies with the accurate and detailed

hospital documentation.
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2.16  CONCLUDING REMARKS

Critically ill patients are admitted to the critical care unit on a daily basis. The
forensic status of some of these patients will be known, but many will be
unfiltered patients with a chance of becoming a living forensic patient. The
clinical goal in the critical care unit will always be to save lives by obtaining and
maintaining haemodynamic stability and homeostasis in a patient. However, the
critical care nurse has to adopt a holistic approach to nursing care, which, in the
case of the forensic patient, includes determining the suspiciousness factor and,
if necessary, activating the legal system. For this purpose, and in order to
defend themselves when they are accused of negligence or malpractice, critical
care nurses need an integrated knowledge of critical care nursing and forensic
nursing. In-depth knowledge of legal liability issues in the critical care unit will
enable the nurse to act as patient advocate and, ultimately, bring justice to the

victim.
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CHAPTER 3

RESEARCH METHODOLOGY

3.1 INTRODUCTION

In this chapter, the research design and methodology of this study is discussed.
In Chapter 2, a thorough literature review regarding the central theme of this
research was conducted.

The aim of this study was to investigate the knowledge of critical care nurses
regarding legal liability issues in the critical care environment. It is important to
determine this knowledge in order to be able to develop a training programme
regarding legal liability issues for nurses working in the critical care
environment. According to Polit et al. (2001:5), the development and utilisation
of nursing knowledge is essential for continued improvement in patient care.
Nurses are increasingly expected to adopt a research-based or evidence-based

practice, based on research findings.

The following research objectives were identified:

e To develop a questionnaire as a measuring instrument based on
literature and the findings of a patient record audit, which pointed out
legal liability issues (phase one of the research);

e To measure critical care nurses’ knowledge regarding legal liability
issues, using a questionnaire; and

e To make recommendations based on the results of the study, including
guidelines for an education programme, regarding legal liability issues

relevant to critical care nursing.
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3.2 THE RESEARCH DESIGN

3.2.1 INTRODUCTORY REMARKS

The research design refers to the researcher’s overall research plan or
structural framework. Mouton (2001:55) defines a research design as a plan or
blueprint of how one intends to conduct the research. Polit et al. (2001:167)
state that a research design spells out the strategies that the researcher plans
to adopt in order to answer the research question and to develop information

that is accurate and interpretable.

This study was exploratory in nature and quantitative methodology was used.

The study was done in two phases, nhamely:

e Phase one consisted of a retrospective audit of critical care patient
records. These records were studied in order to orientate the researcher
regarding scenarios of patients involved in legal liability issues in the
South African context. The audit and the literature review were used in
the construction of the measuring instrument, namely the questionnaire.

e Phase two consisted of a survey, using a questionnaire as measuring
instrument. The purpose of the questionnaire was to measure the
knowledge of critical care nurses regarding legal liability issues in the

critical care environment.

3.2.2 QUANTITATIVE RESEARCH

According to Polit et al. (2001:469), quantitative research can be defined as an
investigation of a phenomenon, using precise measurement and quantification.
De Vos, Strydom, Fouche and Delport (2002:138) state that experiments and

surveys can be used.
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3.2.3 EXPLORATORY RESEARCH

Exploratory research is conducted in order to gain insight into a situation or
phenomenon. The need for research of this kind could arise from a new area of
interest or a lack of basic information (De Vos et al. 2002:169). The field of
forensic nursing is a new subdiscipline of nursing, internationally. In South

Africa, the number of nurses who are involved in legal cases is on the increase.

3.3 RESEARCH METHODOLOGY FOR THE FIRST PHASE OF THE
STUDY

3.3.1 INTRODUCTORY REMARKS

This study was done in two phases. In trying to fully clarify the nature of the
phenomenon, patient records were studied retrospectively (Polit et al.
2001:210). This was done in order to orientate the researcher regarding specific
scenarios of patients involved in legal liability issues in a critical care unit in the
South African context. After a pilot study was conducted, the patient records
and available secondary literature sources were used to develop similar case

scenarios for inclusion in the actual measuring instrument (the questionnaire).

3.3.2 POPULATION AND SAMPLING

According to De Vos et al. (2002:199), a population is the totality of persons,
events, units, case records or other sampling units with which the research
problem is concerned. A sample is a small portion of the total set of objects,
events or persons. According to Polit et al. (2001:470), the process of selecting
a portion of the population in order to represent the entire population, is called

sampling.

Purposive sampling was used in this phase of the research. This is a non-
probability sampling method, in which the researcher selects study objects or

participants on the basis of personal judgment of which ones will be most
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representative. Purposive sampling is based on the assumption that the
researcher’s knowledge of the population may be used to handpick the cases to
be included in the sample. (Polit et al. 2001:468,239.)

Cases were purposively selected by using a list of patients that were admitted
over an eighteen-month period in a private hospital in the Free State Province in
South Africa, and were involved in legal liability issues. Fifteen records were
selected and analysed by means of an audit.

Since the field of forensic nursing (that includes legal liability issues) is a new
and unexplored field of interest, both worldwide and in South Africa, an audit
instrument for this purpose could not be found. Therefore, after consulting
literature that addressed forensic and legal liability issues as far as possible, the
researcher developed an audit instrument, in the form of a checklist. Items
included in the forensic audit instrument are presented in Annexure B. A
discussion of the forensic audit instrument follows, including a discussion on the
questions included in the questionnaire, and the reason that these questions

were included.

3.3.3  AUDIT INSTRUMENT LAYOUT

3.3.3.1 Item A: Brief biography, patient history, diagnosis and clinical

cause of admission

e Description
This item deals with important biographical data, which is divided into

sub-items such as age, gender, date and time admitted, period of
hospitalisation, primary admission diagnosis, the clinical cause of

admission, and medical, surgical and social risk factors.

e Motivation
Patient history is important. This is especially true with physical evidence,
which includes injuries such as bruises and abrasions, which are not

always present at the time of admission, but only appear after a few
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days. According to Knight (1997:47,48), bruises change with time and
appear or become more prominent after a few hours or even days. Small
bruises in young, fit adults were shown to vanish within seventy-two
hours. Extensive bruises, even in children, take weeks to vanish. Elderly
people may retain extensive bruises for months. It is therefore important
to be able to distinguish between bruises sustained before and bruises
sustained during hospitalisation.

The primary diagnosis usually reflects the reason for admission.
However, in unnatural deaths, this might not necessarily be the cause of
death. This is important, as, after death, the autopsy report might indicate
a cause of death other than that of the primary admission diagnosis. The
critical factor in sudden and unexpected death is whether the initiating
cause is natural or unnatural. Physicians could incorrectly identify the
cause of death, as a result of failure to differentiate between cause,
manner and mechanism of death (Knight 1997:12).

The clinical cause of admission is of importance and should be an
accurate description of factors that lead to admission. These factors form
part of the forensic evidence recognition, preserving and documentation,
and can help in the investigation and conviction of an assailant and
protection of the victim. The patient's condition may change or

deteriorate during the period of hospitalisation.

Medical, surgical and social risk factors are included in the checklist
because the information obtained on these risk factors can help to form a
baseline from where the patient's (lack of) progress can be followed.
This is especially helpful in cases where the patient was deceased and
the cause of death not obvious. (Lynch 1995:489.) Identification of
possible contributing factors that could have lead to admission can assist
in the forensic investigation. Nursing personnel who aim at holistic

patient care need to be familiar with these factors. (Knight 1997:10,11.)
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3.3.3.2 ltem B: System assessments

Description
This item includes the most used critical care assessments, namely

assessments of the body systems. The sub-items are as follows: B1l:
Neurological; B2: Cardiovascular; B3: Respiratory; B4: Renal; BS5:

Gastrointestinal and B6: Other.

Motivation

All these assessments are important, because, if they are properly
recorded, they can assist in a court case years later when the registered
nurse can no longer recall detailed factors and happenings (Knight
1997:7). Thus, admission assessments and findings are of special

importance.

3.3.3.3 Item C: Chain of custody

Description
Chain of custody is concerned with the meticulous documentation of

evidence regarding a variety of aspects. These aspects are listed as sub-
items: C1: Evidence; C2: Documentation of wounds; C3: Patient record.
Under each of these sub-items, a number of categories related to the

sub-item were listed.

Motivation

All occurrences in the critical care unit, ranging from admission, contact
with the multi-disciplinary team, any nursing interventions, the effects of
these interventions and informed consent, should be recorded according
to legal and hospital policy requirements. If a patient passes away, all
aspects related to the death should be properly recorded.

In the critical care environment, emphasis is often placed on handling
life-threatening situations. In legal cases, however, the nurse’s ability to

discover and collect evidence plays an important role. It can help in the
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determination of the outcome of legal decisions or survivor benefits.
Moreover, inappropriate collection of evidence in complex situations,
such as criminal cases, may obscure the most important forensic
evidence, complicate subsequent investigation and place the nurse at
risk for liability (Goll-McGee 1999:11).

3.34 VALIDITY AND RELIABILITY CONCERNING THE AUDIT
INSTRUMENT (CHECKLIST)

3.3.4.1 Content and face validity

Validity refers broadly to the degree to which an instrument is doing what it is
intended to do. To obtain valid data for items used in the audit instrument, the
researcher had to ensure that the content was representative and adequate. In
order to do this, the orientation of the researcher regarding legal liability
scenarios in the South African critical care environment was required. It is
important to structure an instrument so that it not only accurately measures the
attributes under consideration, but also appears to be a relevant measure of
those attributes. (De Vos et al. 2002:166,167.) The study’s audit instrument was
tested in a pilot study on 30 patient records before being used in this study.

3.3.4.2 Reliability

According to De Vos et al. (2002:167), reliability refers to the accuracy and
consistency of a measuring instrument. An instrument can be considered
reliable if it yields similar results on separate occasions. The face validity and
content validity of the audit instrument (checklist) were evaluated by a critical
care nurse expert, and contributed to its reliability. The reliability of the research
process was thus enhanced. Only one person, the researcher, was involved in
the analysis of patient records, using the audit instrument, which thus enhanced

its consistency.
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3.3.5 SUMMARY OF RESULTS OF THE FIRST PHASE OF THIS
RESEARCH

3.3.5.1 Introductory remarks

Doing an audit of patients’ records, where legal liability issues were relevant,
was not the main aim of this study. This was merely an objective, which was
formulated in order to assist in the construction of the main measuring
instrument, namely the questionnaire used in this research. Only a brief
summary of the results is therefore provided here. A tabulated reflection of the

data, as well as the audit instrument, is included as Annexure B.

3.3.5.2 Item A: Brief biography and patient history

Results regarding the accuracy of the brief patient biography did not appear to
reflect any problems. A factor that contributes to the accuracy of this kind of
data is that the patients’ biographical data are necessary for admission to the

hospital. The same accuracy was evident in the primary admission diagnoses.
However, data regarding patient history and clinical cause of admission were
omitted, incomplete or irrelevant. Similar failure was met with the provision of

data regarding risk factors.

3.3.5.3 Item B: System assessments

In this section, it was discovered that, in the neurological and renal system
assessments, problems were not properly documented in patient records.
Cardiovascular and respiratory systems assessments were documented
relatively well. This could be attributed to the critical care routine of recording

hourly observations.



UNIVERSTTY OF PRETORIA
YUNIBESITHI YA PRETORIA

-

e

ﬂ UNIVERSI IT VAN PRETORIA
Qo

3.3.5.4 Item C: Chain of custody

The audit of this item revealed that recording in this area could improve a great
deal. Evidence was not documented properly and the preservation of material,
such as clothing, personal belongings and other physical and chemical
evidence, which could be evidence in a court of law, was not recorded. Failure
to accurately describe wound characteristics, size, colour, foreign bodies, and

treatment given was evident during the audit.

The audit on legal requirements regarding patient documentation showed that
the recording of informed consent, nursing interventions and the effects of these
interventions was very poor. Contact with the multi-disciplinary team was also

not properly documented.

The audit of patient records where the patient was deceased indicated that
identity problems were experienced. This included factors such as time of death
that was not meticulously recorded, as well as a lack of complete
documentation in cases of unnatural death. Information regarding the name of
the police inspector and the appearance of the body of the deceased at the time
of removal was also deficient. What type of documentation was given to the
police and to whom it was given were not noted, along with the kind of family

support given and the possibility of organ donation.

3.3.5.5 Implications of results of the first phase (retrospective audit) of

the research

The results of the first phase (an audit using the checklist) contributed to the
orientation of the researcher regarding specific scenarios in a critical care
environment in a South African context. The audit emphasised situations and
aspects that needed attention. Together with the literature review, the results of
the audit were used to compile the questionnaire. A detailed description of
phase two follows.
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3.4 RESEARCH METHODOLOGY FOR THE SECOND PHASE OF THE
RESEARCH

3.4.1 INTRODUCTORY REMARKS

Phase two consisted of a survey, using a questionnaire as measuring
instrument. The questionnaire was built on information gathered during phase
one of this research, namely determining typical South African forensic
scenarios and data by doing a thorough literature review and a retrospective
audit of patient records. The self-administered questionnaire was designed to
measure the knowledge of critical care nurses regarding legal liability issues

relevant to the critical care environment.

Self-administered questionnaires were used in this study because they promote
anonymity. Anonymity is important, as it encourages participation and honesty.
According to Polit et al. (2001:457), a questionnaire can protect the respondent
in such a way that even the researcher cannot link any individual with the
information provided. In this study, anonymity was of special importance,
because individuals’ lack of knowledge could make them feel threatened.
Therefore, it was vital that the respondents’ identities be protected.

3.4.2 THE QUESTIONNAIRE

3.4.2.1 Definition of a questionnaire

The New Dictionary of Social Work (1995:51), as quoted by De Vos et al.
(2002:172), defines a questionnaire as a set of questions on a form that is
completed by the respondent in respect of a research project. The questions
can be in an open or closed format. The questionnaire is probably the most

generally used research instrument (De Vos et al. 2002:172).
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Advantages and disadvantages

According to Brink (1996:153),

the advantages and disadvantages of

questionnaires should be taken into consideration during the research process.

The advantages and disadvantages of questionnaires are set out in Table 3.1.

TABLE 3.1: ADVANTAGES AND DISADVANTAGES OF QUESTIONNAIRES

Advantages

Disadvantages

1. Data can be quickly obtained from

large groups of people.

1. The response rate may be low.

2. Reliability and validity can be easily

established.

2. The respondents may omit to answer

some of the items.

3. Anonymity is ensured, and for this

reason honest answers can be expected.

3. Respondents may decide to provide

answers that are socially acceptable.

4. Questionnaires are less expensive in

terms of time and money.

4. Questionnaires afford respondents no
opportunity to clarify items that are

unclear or ambiguous.

3.4.2.3

Layout of the questionnaire

Cover page

The Regional Nursing Services Manager, who formerly worked as a
critical care nurse and currently is dealing with legal liability issues,
suggested that a cover page, which introduces the theme of the study, as
it is a field of study that would be unfamiliar to most of the respondents,
be included with the questionnaire. The cover page had to catch the eye

and gain the interest of the respondents (see Annexure C).

Information letter
The
phenomenon under study to the respondents.

information letter introduced the researcher and the research
It also served as

information regarding voluntary anonymous participation and consent,
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and explained how to complete the questionnaire through the use of set

examples (see Annexure C).

e Section A of the questionnaire (see Table 3.2)
Section A of the questionnaire contained questions about the
respondents’ biographical data. These data were used to describe the

sample and population, and are elaborated on in Table 3.2.

e Section B of the questionnaire (see Table 3.2)
Section B of the questionnaire contained questions that measured the
knowledge of the respondents. It was divided into four subsections,
namely general knowledge, patient scenarios, wounds and wound

characteristics, and evidence collection and preservation.

A layout of the questionnaire, with an outline of Section A and B and the

motivation for including the questions, follows in Table 3.2.

TABLE 3.2: LAYOUT OF QUESTIONNAIRE

Sections Description
Section A Questions
Biographical data Questions 1, 2 and 3 dealt with the

respondents’ level of qualification, years
of experience and appointment status.
Motivation

These data were used to describe the
sample and population group and to
establish relationships between the

variables and the respondents’ level of

knowledge.
Section B Questions
Subsection 1 Nine multiple-choice questions were
General knowledge formulated in this section. The

respondents had to mark their choice of

the correct combination of answers.
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Motivation

These questions were important because
they tested the respondents’ general
knowledge regarding forensic and legal
liability issues that are daily encoutered in

the critical care environment.

Subsection 2 Questions

Patient scenarios Three multiple-choice questions were
formulated in this section. The
respondents had to mark their choice of
the correct combination of answers.
Motivation

These questions were based on patient
scenarios and were concerned with
unnatural death pronouncement and

relevant legal proceedings.

Subsection 3 Questions

Wound and wound characteristics Five questions were formulated in this
section. The respondents had to match
the correct symbol from column A to the
correct question number in column B.
Motivation

These questions were important because
they determined the respondents’
knowledge of the correct terminology and
manner of documenting of wounds.
Patient records, reflecting the correct
terminology and manner of documenting
wounds, can later serve as evidence in
court and assist in bringing justice for the
victim and their loved ones. They can
also protect the nurse and company from

the legal liability of negligence.
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Subsection 4

Evidence collection and preservation

Questions

Eight multiple-choice combination
guestions were formulated in this section.
Motivation

These questions were important because
during the audit of patient records, the
area of evidence collection and
preservation was identified as one in
which  critical care nurses lacked
knowledge. Knowledge of evidence
collection and preservation is crucial to
the rights of the victim, and it could make
a difference in the outcome of legal

cases.

The data analysis will focus on the respondents’ knowledge regarding legal

liability issues in the critical care environment. Data about the respondents’

qualifications, years of experience and appointment status will be used to

describe the sample and population group and establish relationships between

these variables and the respondents’ level of knowledge. Conclusions will be

drawn about the respondents’ competence in dealing with forensic issues in the

field of nursing.

3.4.2.4 Refinement of the questionnaire

» Pilot study

A pilot study is a small-scale trial run of the study (Pilot & Hungler 2001:41). A

pilot study was conducted a month prior to the scheduled data collection period

in order to:

e Obtain information for improving the project or assessing its feasibility;
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e Make revisions according to comments or criticisms from respondents
and experts;

e Ensure that the procedure is suitable, valid, reliable, and free from
problems and errors; and to

e Improve the success and effectiveness of the investigation.
(De Vos et al. 2002:215).

For the pilot study, questionnaires were given to respondents employed in the
fields of nursing science with the following various qualifications and numbers of

years of experience:

e A person with a doctoral degree in critical care nursing;

e A person with an honours degree in nursing, who has been exposed to
forensic and legal liability issues in the course of studying;

e A person with a critical care diploma and ten years of experience in
various critical care disciplines over the years;

e A person with twenty years of experience in critical care nursing;

e A registered infection control nursing consultant, who is trained in critical
care nursing, with several years of experience in various critical care
units and who is currently being exposed to legal liability and forensic
issues;

e The regional nursing services manager of the private hospital group
where the research was done, who is also trained in critical care nursing;

e Three clinical tutors of the head office of the hospital group, who are
trained in critical care nursing;

e A doctor who deals with forensic and legal liability issues and who is an
expert; and

e The study supervisor.

The questionnaire was also given to a statistician and an editor, for refinement

of the questionnaire.
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> Amendments

The pilot study indicated that amendments had to be made to the questionnaire.
Criticism and suggestions were considered and various changes made. These

changes are listed below.

1. The criticism and comments of all respondents were that they felt that the
questionnaire took too long to complete, as they were unfamiliar with the
subject and concepts. They all stated that they encounter legal liability
issues on a daily basis in the critical care environment and that there is a
lack of knowledge and a need for further training. The number of
questions was reduced from 30 to 25.

2. The respondents said that they felt exposed and embarrassed because
they believed the researcher could identify the shortcomings in their
knowledge level that the questionnaire uncovered. The information letter
was refined to make it clear that participation was voluntary and that the
respondents did not need to indicate their names. Participation remained
anonymous so that even the researcher would not be able to track the
respondent.

3. The second page of the information letter contained examples of how to
complete the questionnaire. In example one, the instruction was to circle
the answer, and in example two, to mark the answer with an X. This
caused confusion when the respondents completed the rest of the
guestionnaire, as they circled some of the questions and marked others
with an X. The example section was changed, and the instruction
throughout the questionnaire was to mark the answer with an X.

4. The answer to Question 2 of Section A (biographical data) was changed
by requesting the amount of experience working in the critical care

environment in months and years, at the statistician’s recommendation.
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5. In Question 3 of Section A, another option was added to the multiple-
choice answers of permanent or part-time staff member. This change
was made to address the variables that may exist in employment

options.

6. In Section B (knowledge section), an explanation of forensic nursing and
knowledge was provided, as the concept is unknown or brings to mind
only death cases and police investigations. Where applicable, the term
‘forensic’ was paraphrased, for example, ‘forensic issues’ would become

‘legal liability issues’.

7. In Questions 3 and 8 of Subsection 1, the concept ‘chain of custody of
evidence’ was explained in brackets in Afrikaans. This is not a well-
known concept, and some of the respondents’ first language was

Afrikaans.

8. Question 9 of Subsection 1 was removed, because the pilot study
participants regarded this question as too difficult for the average critical

care nurse.

9. Questions 1, 4, 5 and 7 of Subsection 2 were removed because the pilot
study participants regarded these questions as too difficult for the
average critical care nurse. Answering these questions would result in
the time allotted to complete the questionnaire exceeding twenty

minutes. These were therefore obvious questions to eliminate.

10.Question 5 of Subsection 2 was removed. This question was concerned
with the vital role that critical care nurses play in patient advocacy
concerning organ donation and did not represent the focus area of the

study.

11.Question 7 of Subsection 2 stressed the importance of a holistic

approach to the family of the deceased patient, as well as proper
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documentation. The pilot study participants also recommended that this

guestion be eliminated.

12.Question 5 of Subsection 3 was related to the preservation of a gunshot
bullet. This question was eliminated, because of the assumption that
most gunshot bullets are removed in theatre and not in the critical care

environment.

13.Question 7 of Subsection 2 was removed because it was related to
physical symptom recognition of domestic violence and wo